




















11.

Preparing for
your disability
hearing #2

When | am preparing a claimant to festify at his or her
disability hearing, | describe my theory of the case.

So if you were my client, | would explain to you that
| will be attempting to prove two things with your
testimony:

First, that you cannot do any of the jobs you have
had in the past 15 years; and second, that you are
not able to do any other jobs which exist in sig-
nificant numbers. For the first element of proof, |
would ask you to describe the easiest job you've
had in the past 15 years and explain why you can-
not do it now. | would help you refine your expla-
nation by weeding out any reasons Social Security
Administration (SSA) has determined are irrelevant.
For example, “The company went out of business.”
“They’d never rehire me with all my medical prob-
lems.” And so on.

For the second element of proof, | would explain
that you don’t have to be bedridden to be incapable
of performing jobs existing in significant numbers.
| would describe how Social Security regulations
help with this proof by rather explicitly setting forth
what needs to be shown, especially in an exertional
impairment case.

For example, for a 50-year-old, poorly educated
claimant with an unskilled heavy work background,
| would explain that in addition to proving that he
cannot do his former heavy job, he must also prove
that he cannot do a light job, e.g., standing at a ma-
chine in a factory for six hours out of an eight-hour
working day, frequently lifting 10 pounds, and occa-
sionally liffing up to 20 pounds. | explain that even if
the judge finds that he is capable of a sit-down job,
the judge will find him disabled.

| would also tell you not to argue your own case, ex-
plaining that common-sense arguments won't work,
and that disability determination is hypothetical. This
is crucial for those difficult cases of claimants under
age 50. | would sort through your reasons why you
cannot do a sit-down job and tell you not to bring
up the common sense reasons that SSA has deemed
irrelevant: “I’'m not qualified for a sit-down job.” “I'd
never be hired for a job like that.” “There arent any
jobs like that around here.”

12.

Preparing for
your disability
hearing #3

If | was preparing you for your upcoming disabil-
ity hearing and there were inconsistencies in your
medical records, | would first ask if you can help
explain them.
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There are always inconsistencies and, indeed,
factual errors in medical records. | ignore most of
them unless they are of a magnitude that cannot
be disregarded. Unless you had a very convincing
explanation, | would deal with these problems by
asking a doctor to address them in a report. | al-
ways try to keep the claimant’s “medical” testimo-
ny (about things his doctor has told him but which
do not appear in the medical records, about his
own medical theories, etc.) to a minimum.

Such testimony is not usually helpful to the ALJ in
understanding medical issues, so | would remind
you not to quote your doctor unless | or the judge
specifically ask, “What did your doctor say about
this2”

If the ALJ asks, “What keeps you from working2”
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a good answer is not to state a diagnosis, such
as arthritis. Lots of people work despite the fact
that they have arthritis. The AL} may have arthritis.
The reason you cannot work is the severity of your
symptoms, something which you know better than
anyone. So if you are asked that question, the door
is open for you to launch into a full description of
your symptoms and limitations.

You should neither exaggerate nor minimize your
testimony about your pain or limitations. You want
to guard against any tendency to exaggerate pain
testimony, but you shouldn’t minimize it either. You
will be testifying under oath and must tell the truth.
| would make sure you understand how your hear-
ing testimony about your pain fits into your disabil-
ity case. | would explain my theory of how your pain
prevents you from performing substantial gainful
activity, e.g., inability to sit, stand or walk for pro-
longed periods, inability to get through an eight-
hour day without lying down, good days/bad days/
missed work, inability to concentrate or pay atten-
tion on a consistent basis, irritability, etc.

13.

Preparing for
your disability
hearing #4

| have learned that the best way to obtain vivid de-
scriptions and detailed examples in the claimant’s
testimony at the disability hearing is to make him feel
comfortable using his own words.

So if | were prepping you for your hearing, one way
| would encourage natural testimony would be to fell
you to psyche yourself up for talking to the administra-
tive law judge, not the same way you would talk to a
regular judge in a courtroom, but rather as if the ALJ
were an old friend of yours who wants to be brought

up fo date about all of the problems you have been
having lately.

When the ALJ asks you about your daily activities, you
are presented with a golden opportunity to describe
your limitations in the context of daily life. Be sure to
give enough details. Run through your usual day hour
by hour for the judge, providing as much detail as
possible, emphasizing those things that you do differ-
ently now because of your impairments.

Describe how long you are active doing things and
how long you rest afferwards. Give details about
resting — where you rest, whether it’s sitting or ly-
ing down, whether it’s on the couch or the bed or
a recliner chair. Tell how long it takes to do a proj-
ect now compared to how long it used to take. De-
scribe all those things that you need help from other
people to do — and tell who those others are. Give
details and examples right down to the names of the
television shows you regularly watch, if that is what
you do.

The more specifics you can provide to the ALJ about
your daily activities, the more readily the ALJ will un-
derstand your symptoms and limitations.

Lastly, remember these general rules for testifying:

1. Tell the truth.
2. Neither exaggerate nor minimize your
medical symptoms.

. Know your present abilities and limitations.

4. Provide relevant details and concrete ex-
amples — but don’t ramble on.

5. Don’t worry. Your representative will be
there to help you if you forget something
or don't bring out the necessary details.
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| hope you found my suggestions helpful. More
disability information may be found on my website.

Dorine E. Preis
Marietta disability lawyer
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