














I would also tell you not to argue your own case, ex-
plaining that common-sense arguments won’t work, 
and that disability determination is hypothetical. This 
is crucial for those difficult cases of claimants under 
age 50. I would sort through your reasons why you 
cannot do a sit-down job and tell you not to bring 
up the common sense reasons that SSA has deemed 
irrelevant: “I’m not qualified for a sit-down job.” “I’d 
never be hired for a job like that.” “There aren’t any 
jobs like that around here.”

12. 12. 

If I was preparing you for your upcoming disabil-
ity hearing and there were inconsistencies in your 
medical records, I would first ask if you can help 
explain them. 

There are always inconsistencies and, indeed, 
factual errors in medical records. I ignore most of 
them unless they are of a magnitude that cannot 
be disregarded. Unless you had a very convincing 
explanation, I would deal with these problems by 
asking a doctor to address them in a report. I al-
ways try to keep the claimant’s “medical” testimo-
ny (about things his doctor has told him but which 
do not appear in the medical records, about his 
own medical theories, etc.) to a minimum. 

Such testimony is not usually helpful to the ALJ in 
understanding medical issues, so I would remind 
you not to quote your doctor unless I or the judge 
specifically ask, “What did your doctor say about 
this?”

If the ALJ asks, “What keeps you from working?” 

11. 11. 

When I am preparing a claimant to testify at his or her 
disability hearing, I describe my theory of the case. 

So if you were my client, I would explain to you that 
I will be attempting to prove two things with your 
testimony:

First, that you cannot do any of the jobs you have 
had in the past 15 years; and second, that you are 
not able to do any other jobs which exist in sig-
nificant numbers. For the first element of proof, I 
would ask you to describe the easiest job you’ve 
had in the past 15 years and explain why you can-
not do it now. I would help you refine your expla-
nation by weeding out any reasons Social Security 
Administration (SSA) has determined are irrelevant. 
For example, “The company went out of business.” 
“They’d never rehire me with all my medical prob-
lems.” And so on. 

For the second element of proof, I would explain 
that you don’t have to be bedridden to be incapable 
of performing jobs existing in significant numbers. 
I would describe how Social Security regulations 
help with this proof by rather explicitly setting forth 
what needs to be shown, especially in an exertional 
impairment case. 

For example, for a 50-year-old, poorly educated 
claimant with an unskilled heavy work background, 
I would explain that in addition to proving that he 
cannot do his former heavy job, he must also prove 
that he cannot do a light job, e.g., standing at a ma-
chine in a factory for six hours out of an eight-hour 
working day, frequently lifting 10 pounds, and occa-
sionally lifting up to 20 pounds. I explain that even if 
the judge finds that he is capable of a sit-down job, 
the judge will find him disabled.






